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I. Timeline
· April 2005 – 4/3:  Martin Sullivan, president and chief executive officer of American International Group (AIG), sends a letter to shareholders assuring them that the company’s global franchise is sound and its financial position solid.
· March 2005 – 3/30: American International Group (AIG) states that its accounting for a nontraditional transaction with General Re Corp, the reinsurance subsidiary of Berkshire Hathaway, was improper.
AIG also announces that the filing of its 2004 annual report with the Securities and Exchange Commission (SEC) will be delayed into April, as it completes an ongoing review and makes public a list of transactions that may require accounting adjustments.
3/29: Berkshire Hathaway announces that it does not expect any restatement of its financial reports as a result of the ongoing investigation into certain reinsurance transactions at its reinsurance subsidiary, General Re Corp.
New York State Insurance Department announces new finite reinsurance reporting rules, requiring insurer chief executive officers to attest under oath to the validity of all reinsurance contracts.
3/28: American International Group (AIG) announces that Maurice Greenberg will retire his position as chairman of the board with effect from March 30 or 31.  Frank Zarb, chairman of the executive committee of AIG’s board, assumes the duties of chairman.
3/27: The Securities and Exchange Commission (SEC) subpoenas as many as 12 executives at American International Group (AIG) as part of its investigation into nontraditional insurance.
3/21: New York Attorney General Eliot Spitzer subpoenas Illinois-based consulting firm Clark Consulting for information relating to the company’s sale of retirement products.
3/16: Aon Corp confirms it has received a subpoena from the U.S. Labor Department seeking information on compensation arrangements related to clients’ employee benefit plans.
3/14: American International Group (AIG) chief executive officer Maurice Greenberg steps down.  Martin Sullivan, formerly vice chairman and co-chief operating officer, is named president and CEO.  Mr Greenberg retains title of non-executive chairman.
3/4: Aon Corp agrees to pay $190 million to compensate its U.S. policyholder clients in settlement of charges brought by the attorneys general of New York, Illinois and Connecticut, as well as the insurance departments of New York and Illinois.
· February 2005 – 2/28: The Securities and Exchange Commission (SEC) and New York Attorney General Eliot Spitzer subpoena Bermuda-based Renaissance Re Holdings for information relating to nontraditional insurance.
2/24: An insurance executive at MMC pleads guilty to criminal charges in connection with the investigation.
2/15: An insurance executive at MMC and two executives at American International Group (AIG) plead guilty to criminal charges in connection with the investigation.
2/14: New York Attorney General Eliot Spitzer and the Securities and Exchange Commission (SEC) subpoena American International Group (AIG) for information relating to nontraditional insurance.

Attorney General Spitzer subpoenas benefits consultant Concentra Inc for information about its relationships with third-party administrators and health-care providers.
· January 2005 – 1/31: MMC agrees to pay $850 million to compensate its U.S. policyholder clients in settlement of charges against the company by New York Attorney General Eliot Spitzer and the New York State Insurance Department.
1/21: Connecticut Attorney General Richard Blumenthal files a lawsuit in the Connecticut Superior Court accusing MMC and a unit of Bermuda insurer ACE Ltd for allegedly paying additional illegal commissions in relation to an $80 million state contract for workers compensation insurance.
1/7: The Insurance Committee of the New York State Assembly holds a hearing on the role of brokers, insurers, regulators and risk managers in connection with the investigation.
1/6: New York Attorney General Eliot Spitzer subpoenas General Re Corp, the reinsurance subsidiary of Berkshire Hathaway, for information relating to non-traditional or loss mitigation insurance products.
The California Department of Insurance holds a public hearing related to its proposed regulations on the fiduciary duties of insurance brokers.

An insurance executive at MMC pleads guilty to criminal charges in connection with the investigation.

1/5: Bermuda insurer ACE Ltd announces the resignation of Susan Rivera, chief executive officer of its U.S. insurance operations, ACE USA.  Brian Dowd, formerly president and chief executive officer of ACE Westchester Specialty, is appointed her successor.
New York Attorney General Eliot Spitzer subpoenas the U.S. subsidiary of Bermuda-based Endurance Specialty Holdings.
· December 2004 – 12/31: New York Attorney General Eliot Spitzer subpoenas Washington D.C.-based human resources consulting firm Watson Wyatt & Co., requesting information about insurance placements.

12/30: General Re. Corp, the reinsurance subsidiary of Berkshire Hathaway, receives a request from the Securities and Exchange Commission (SEC) to provide information relating to nontraditional or loss mitigation insurance products.
12/10: New York Attorney General Eliot Spitzer subpoenas the records of Atlanta-based Crawford & Co., the world's largest independent insurance claims adjusting firm. 

12/10: St Paul Travelers is subpoenaed regarding professional malpractice insurance to lawyers.

12/07: New York Attorney General Eliot Spitzer formally announces his run for New York state governor in 2006.
12/06: CNA Financial, GE’s Employers Reinsurance Corp., The Hartford, the Great American Insurance Co. a unit of American Financial Group, and Bermuda insurer Arch Capital are subpoenaed by Mr. Spitzer and asked for information about the sale of professional malpractice insurance to lawyers.
12/04: A public hearing on broker activities takes place at the National Association of Insurance Commissioners (NAIC) winter national meeting in New Orleans.

12/02: Mr. Spitzer subpoenas Gallagher Bassett Services, the claims adjusting subsidiary of Arthur J Gallagher & Co.
· November 2004 – 11/21, 11/16: Attorney General Spitzer subpoenas Swiss Re, MBIA Inc, ACE Ltd, Zurich Financial Services Group and St Paul Travelers for information related to nontraditional insurance products, such as finite risk insurance and reinsurance.
11/18: California insurance commissioner John Garamendi files a lawsuit in the California Superior Court in San Diego against San Diego-based life and disability insurance broker Universal Life Resources (ULR).  At the same time, Commissioner Garamendi says that a settlement has been reached with ULR.

11/16: The Senate Governmental Affairs Committee’s Subcommittee on Financial Management, the Budget and International Security, holds a hearing on insurance brokerage practices and potential conflicts of interest.

Two insurance executives from Zurich American Insurance Co. plead guilty to criminal charges in connection with the MMC investigation.
11/12: Attorney General Spitzer files a second civil suit in State Supreme Court in Manhattan, bringing charges of fraud against ULR.
· October 2004 – 10/28: Aon Corp. announces it will terminate contingent commission arrangements and implement a new business model to ensure full transparency of compensation.
U.S.I. Holdings Corp. announces it will cease accepting contingent commissions from insurers and redesign an appropriate compensation structure.
10/26: MMC announces that it is permanently eliminating the practice of receiving any form of contingent compensation from insurance carriers.

Arthur J Gallagher announces that from January 1, 2005 it will not participate as a retail broker in volume-based or profit-based contingent commission agreements.

10/25: Marsh & McLennan Cos (MMC) chairman and chief executive officer Jeffrey Greenberg resigns.  Michael Cherkasky, formerly head of Kroll Inc, the investigative firm acquired by MMC in July, is named president and chief executive officer.
10/21: Willis Group announces that it is eliminating the practice of accepting contingency commission payments from insurers.  The company also introduces a new client bill of rights.

10/17: AIG and ACE discontinue making contingent commission payments to brokers.
10/14: Attorney General Spitzer files a civil suit in State Supreme Court in Manhattan, bringing charges of fraud and antitrust violations against leading insurance broker Marsh & McLennan Cos. (MMC).
Two insurance executives of AIG unit American Home Assurance Co. and one executive at ACE plead guilty to criminal charges in connection with the investigation.
· August 2004 – San Francisco-based insurance consumer rights group United Policyholders sued MMC, Aon Corp. and Willis Group, alleging that they defrauded California customers by not adequately disclosing contingent commissions they receive from insurers.

· July 2004 – Illinois Circuit Court Judge certifies a national class action lawsuit against Aon Corp. alleging that the broker accepted contingent commissions from insurers without disclosing them to customers.
· May 2004 – Attorney General Spitzer issues a dozen subpoenas to several major brokers and insurers requesting information on contingent commission agreements.
· February 2004 – The Washington Legal Foundation (WLF), a legal and public policy think tank, writes to Mr. Spitzer, and the insurance commissioners of New York and California, urging them to investigate insurance broker commission agreements.
II. Chronology
1. Major events so far.
MMC Investigation
On October 14, 2004, New York Attorney General Eliot Spitzer filed a civil suit in State Supreme Court in Manhattan, bringing charges of fraud and antitrust violations against leading insurance broker Marsh & McLennan Cos. (MMC).  Specifically, the lawsuit alleges that MMC illegally steered clients to insurers that paid it the highest commissions and solicited rigged bids for insurance contracts.  The complaint names MMC and its wholly owned subsidiary Marsh Inc as defendants.  Major insurance companies ACE, American International Group (AIG), The Hartford and Munich American Risk Partners are also named in the lawsuit as participants.  Other major insurance companies are under investigation too.  Four insurance executives of AIG, one at ACE, three at MMC, and two at Zurich American Insurance Company have pleaded guilty to criminal charges in connection with the scheme.

In response to the October 14, 2004, civil lawsuit, MMC has discontinued its practice of receiving contingent compensation from insurance carriers.  MMC’s chairman and chief executive officer Jeffrey Greenberg resigned on October 25, 2004, and four of the company’s employees have been dismissed.  Michael Cherkasky formerly head of Kroll Inc, the investigative firm acquired by MMC in July 2004, has been named president and chief executive officer.  On November 8, 2004, Roger Egan resigned from his position as president and chief operating officer of Marsh Inc and Christopher Treanor resigned as chairman of Marsh Inc and chief of Global Placement.  Peter Garvey, president and chief executive officer of Marsh’s North American Operations, and William Malloy, president and chief executive officer of Marsh’s Europe and Middle East Operations, have been promoted to co-presidents of Marsh Inc.  Separately, William Rosoff has stepped down as senior vice president and general counsel of MMC.  Peter Beshar, a litigation partner at the firm of Gibson, Dunn & Crutcher LLP, has since been named senior vice president, general counsel and corporate secretary of the company.  On November 9, 2004, MMC announced plans to reduce its staff by 5 percent, or approximately 3,000 positions, a move that is expected to result in annual cost savings of $400 million.  The company’s third-quarter earnings fell by 94 percent, compared to the same quarter last year, as the company established a $232 million reserve to cover any settlement.  On November 18, 2004, MMC also announced that five members of its board of directors have stepped down.  The company’s board now consists of Mr Cherkasky and 10 outside directors.
On January 31, 2005, MMC said it has agreed to pay $850 million to compensate its U.S. policyholder clients, in settlement of the charges brought by Attorney General Spitzer and related charges by the New York Insurance Department.  Under terms of the agreement, MMC said it neither admits nor denies the allegations in the actions.  The $850 million fund will compensate clients who retained Marsh to place insurance with inception dates between January 1, 2001 and December 31, 2004.  MMC has also implemented reforms in its U.S. brokerage business, establishing a system of full disclosure.
Major insurers named as participants in the MMC lawsuit have said they are cooperating fully with the Attorney General’s investigation and will continue to do so.  AIG and ACE have said they will stop making contingent commission payments to brokers.  Other major insurance brokers Aon Corp., Willis Group, Arthur J Gallagher, and U.S.I. Holdings Corp. have also said they are ending the practice of contingency agreements with insurance carriers.  On November 4, 2004, ACE said that it had dismissed two employees and suspended three others as a result of the investigation.  On January 5, 2005, ACE announced the resignation of Susan Rivera, chief executive officer of its U.S. insurance operations, ACE USA.  Brian Dowd, formerly president and chief executive officer of ACE Westchester Specialty, has been named her successor.
In connection with the investigation Aetna, Allmerica Financial Corp, Chubb Corp, Cigna Corp., CNA Financial, the U.S. subsidiary of Endurance Specialty Holdings, MetLife, Minnesota Life Insurance Co., Prudential Financial, St. Paul Travelers, UnumProvident Corp., XL Capital subsidiary XL America Inc and Zurich, are among other companies to confirm having received new subpoenas from Mr. Spitzer’s office.  Dutch financial services group ING Groep NV also said it has received a subpoena.  All the companies say they are fully cooperating with the inquiry.  On November 12, 2004, Zurich Financial Services Group said it has suspended several employees in its U.S. specialty business following an internal review as a result of the investigation.
Another alleged industry practice under investigation by Mr. Spitzer is “tying”, whereby certain brokers are alleged to have steered business to insurance companies in return for arranging the insurer’s reinsurance (insurance for insurers).

Aon Investigation

On March 4, 2005, Aon Corp agreed to pay $190 million over a 30-month period to compensate its U.S. policyholder clients in settlement of charges brought by the attorneys general of New York, Illinois and Connecticut, as well as the insurance departments of New York and Illinois.

The investigations related to contingent commissions and other business practices giving rise to potential conflicts of interest.  Specifically, the complaint alleged that Aon illegally steered clients to certain insurers that paid it secret commissions.  Investigators alleged that the conflicts of interest and steering were found in numerous parts of Aon’s business, including personal as well as commercial lines.
As part of the settlement Aon apologized to its customers and acknowledged that some of its personnel engaged in improper conduct that violated the firm’s code of conduct.  Aon admitted no wrongdoing or liability and said its internal review had found no evidence of price fixing, bid rigging or the solicitation of fictitious quotes.  Aon also said there was no evidence of tying.
The settlement involves no fines or penalties and includes:

· Creation of a $190 million fund to provide compensation to eligible U.S. clients with policies incepted or renewed between January 1, 2001, and December 31, 2004.

· Commitment to new business practices including heightened disclosure of remuneration and the elimination of practices posing any conflict of interest.

· Establishment of a Compliance Committee of the Aon Board of Directors.

On March 16, 2005, Aon confirmed that it has received a subpoena from the U.S. Labor Department seeking information on compensation arrangements related to clients’ employee benefit plans.
Nontraditional Insurance/Finite Risk Investigations
In November 2004, Mr. Spitzer also subpoenaed various companies, including Swiss Re, MBIA Inc, ACE Ltd, Zurich Financial Services Group and St Paul Travelers, for information related to nontraditional insurance products.

General Re. Corp, the reinsurance subsidiary of Berkshire Hathaway was also subpoenaed in January 2005, and American International Group (AIG) was subpoenaed in February 2005.

At the center of these investigations are finite risk insurance and reinsurance policies, loss mitigation products that can help manage balance sheet risk.  Critics of these policies have concerns that they are financial transactions rather than true risk transfer products.
One focus of the investigations is a nontraditional transaction between General Re and AIG.  Investigators are concerned with how AIG accounted for the transaction.
On March 14, 2005, AIG announced that chief executive officer Maurice Greenberg had stepped down, but would retain the title of non-executive chairman.  Martin Sullivan, formerly vice chairman and co-chief operating officer has been named president and CEO.  AIG also announced that Donald Kanak, previously vice chairman and co-chief operating officer, has been elected executive vice chairman and chief operating officer.  Steven Bensinger has been elected executive vice president, chief financial officer, treasurer and comptroller, replacing Howard Smith as chief financial officer.  AIG also said it would delay filing its 2004 annual report with the Securities and Exchange Commission (SEC) due to the management changes and its ongoing internal review of the accounting for certain transactions.  On March 28, 2005, AIG announced that Maurice Greenberg has retired his position as chairman of the board.  Frank Zarb, chairman of the executive committee of AIG’s board, has assumed the duties of chairman.
On March 29, 2005, Berkshire Hathaway announced that it does not expect any restatement of its financial reports as a result of the ongoing investigation into certain reinsurance transactions at its reinsurance subsidiary, General Re.  On March 30, 2005, AIG stated that its accounting for the nontraditional transaction with General Re was improper.  The company also announced that the filing of its 2004 annual report with the SEC would be delayed again until into April, as it completes its ongoing review.  AIG also made public a list of transactions that may require accounting adjustments.  The SEC is also understood to have subpoenaed as many as 12 executives at AIG as part of the investigations.
In a letter to shareholders dated April 3, 2005, Martin Sullivan, president and chief executive officer, reassured them that AIG’s global franchise is sound, its financial position solid and that cash flow remains strong.  Mr Sullivan stated that the new management team is working closely with regulators and other authorities to ensure that all employees comply with AIG’s policy of full cooperation with all investigative efforts, both internal and external.  AIG also confirmed that one executive in Bermuda has been terminated for failure to cooperate with the company’s review and that several other employees in Bermuda have resigned.

The widening investigations into various finite reinsurance transactions have prompted calls for new regulations and disclosure requirements at both the state and federal level. On March 29, 2005, the New York State Insurance Department announced new finite reinsurance reporting rules, requiring insurer chief executive officers to attest under oath to the validity of all reinsurance contracts.  The Department noted that finite reinsurance is a legitimate financing arrangement and often utilized as a way to protect insurers from interest rate risk and timing risk.  However, it also noted that if finite reinsurance is accounted for as a traditional reinsurance product, the capital and income of the companies involved can be manipulated.
Other Investigations

New York Attorney General Eliot Spitzer’s investigation has also broadened into other areas of the insurance industry, including life, health, disability, and employee benefits.

ULR Investigation

On November 12, 2004, Attorney General Spitzer filed a second civil suit in State Supreme Court in Manhattan, bringing charges of fraud against San Diego-based life and disability insurance broker Universal Life Resources (ULR).  The lawsuit alleges that ULR steered business to preferred insurers in exchange for payments.  It also alleges that ULR received inflated additional fees from insurers for services such as printing informational materials.  The suit names ULR and its founder, owner and chief executive Douglas Cox, as well as two affiliated corporations.  Insurers including UnumProvident Corp, MetLife Inc and Prudential Financial are also named in the lawsuit as participants.  Separately, on November 18, 2004, California insurance commissioner John Garamendi filed a lawsuit in the California Superior Court in San Diego against ULR that also names insurers MetLife Inc, Prudential Financial Inc, Cigna Corp and UnumProvident Corp as defendants.  At the same time, Commissioner Garamendi said that a settlement has been reached with ULR under which the firm has agreed to cease accepting commission payments from insurers and fully disclose to a client any remuneration it receives.

Claims adjusters Crawford & Co, and Gallagher Bassett Services have also received subpoenas from Attorney General Spitzer.  

In a separate development, the investigation has broadened into the sale of professional malpractice insurance to law firms.  In early December 2004, major companies CNA Financial, GE’s Employers Reinsurance Corp., The Hartford, the Great American Insurance Co a unit of American Financial Group, St Paul Travelers, and Bermuda insurer Arch Capital confirmed receiving subpoenas from Attorney General Spitzer demanding information about the sale of legal malpractice insurance.

State-level investigations into broker compensation arrangements have also been initiated.  Attorney generals and/or insurance regulators in at least two dozen states are known to have initiated investigations so far.  Connecticut Attorney General Richard Blumenthal has issued 35 subpoenas to insurance companies and brokers doing business in that state, for example.  On January 21, 2005, Attorney General Blumenthal also filed a lawsuit alleging that MMC and a unit of Bermuda insurer ACE Ltd paid illegal commissions in relation to an $80 million state contract for workers compensation insurance.  California insurance commissioner John Garamendi has proposed new state regulations that would require agents and brokers to disclose any financial incentive they receive for selling certain insurance products.  The proposed rules would also hold brokers legally accountable for securing insurance buyers the best available coverage.
On December 7, 2004, Mr Spitzer also announced that he has decided to run for governor of New York in 2006.
Hearings and Regulatory Developments
On November 16, 2004, the Senate Governmental Affairs Committee’s Subcommittee on Financial Management, the Budget and International Security, held a hearing on insurance brokerage practices and potential conflicts of interest.  The hearing was called by Senator Peter Fitzgerald, R-IL, chairman of the Subcommittee.  In testimony Attorney General Spitzer restated his allegations of bid-rigging and price-fixing against the industry and called for greater federal oversight, but without preemption of state laws.  Other areas highlighted by Mr Spitzer include: the trend of brokers and insurers to establish operations in Bermuda and other offshore venues; antitrust issues; investment practices and the industry’s ethics and culture.  In their testimony, Connecticut Attorney General Richard Blumenthal and California insurance commissioner John Garamendi each called for industry reform but without preemption of state insurance laws.  Former New York insurance superintendent Greg Serio called for continued modernization of the state system of insurance regulation and outlined the National Association of Insurance Commissioners (NAIC’s) proposed new legislation on broker disclosures.
In the second half of the hearing testimony was given by Albert Counselman, past chairman of the Council of Insurance Agents & Brokers (CIAB), Alex Soto, on behalf of the Independent Insurance Agents & Brokers of America (IIABA), Ernie Csiszar, president and CEO of the Property Casualty Insurers Association of America (PCIA), Janice Ochenkowski, vice-president of External Affairs for the Risk and Insurance Management Society (RIMS), and Robert Hunter, director of insurance for the Consumer Federation of America (CFA).  The CIAB, IIABA and PCIA representatives each noted that the alleged illegal conduct identified in the investigation is limited to a few in the industry.  All stated their support of efforts to establish full disclosure and transparency of compensation arrangements, and greater uniformity of industry regulations.
On January 7, 2005, the Insurance Committee of the New York State Assembly held a hearing on the role of brokers, insurers, regulators and risk managers in connection with the investigation.  The hearing was called by committee chairman Alexander Grannis (D-Manhattan).  Assemblyman Grannis noted that brokers generally had ignored instructions from the New York Insurance Department in 1998 urging full disclosure of contingent commissions and other payments.  In testimony, New York Attorney General Eliot Spitzer said his investigation touches all parts of the business, including property/casualty, life, excess, marine, aviation, medical malpractice and reinsurance.  The investigation will also have an impact on personal lines, he noted.  In his testimony, former New York Insurance Superintendent Greg Serio, called for a new statutory framework allowing for regular and periodic review of insurance brokers and said the Insurance Department would need additional funding and authority to conduct these.  Michael Gaona, board member of the Risk and Insurance Management Society (RIMS) said whatever actions legislators and regulators decide are appropriate, the interests of insurance consumers must be considered.  Testimony was also given by representatives of a range of industry groups, including the IIABA, the National Association of Insurance Financial Advisers (NAIFA), the American Insurance Association (AIA), the PCIA, and the Reinsurance Association of America (RAA).

The National Association of Insurance Commissioners (NAIC) is conducting a comprehensive review of industry practices.  A task force comprising 13 member states was formed in early October 2004 to address the allegations against insurers and insurance brokers.  At the NAIC’s winter national meeting in New Orleans on December 4, 2004, the task force held a public hearing on broker activities.  NAIC President and Pennsylvania insurance commissioner Diane Koken said regulators would move swiftly and responsively but also in a thoughtful and deliberate manner.  The hearing consisted of oral and written comments from regulator, consumer, producer and industry representatives.  On December 29, 2004, state regulators adopted model legislation amending the NAIC Producer Licensing Model Act that would impose new disclosure requirements on brokers.  Among its requirements, the model legislation would require brokers to disclose the amount of compensation from the insurer and the method for calculating the compensation, including any contingent compensation.  Regulators are still considering the development of additional requirements, such as recognition of a fiduciary responsibility of producers, disclosure of all quotes received by a broker, and disclosures relating to agent-owned reinsurance arrangements.
At the federal level, the U.S. Department of Labor and the Securities and Exchange Commission (SEC) have also requested information about business practices from certain insurers.  European buyers of commercial insurance have begun discussions with the European Commission on possible rules requiring brokers to disclose all commission payments.

Additional civil lawsuits arising from the investigations are likely to be filed in the weeks to come.  Criminal suits against any individuals found to have been involved in the alleged illegal activities may also follow.  Companies also face the prospect of possible class action suits.
Background to the Investigations

The latest actions by Attorney General Spitzer’s office stem from a widening investigation over the last several months into certain compensation agreements that exist between insurance brokers and insurance companies, involving policies sold to businesses, not to individuals.  Contingent commissions -- based on business volume or profitability – have been an established and legal industry practice not just in the U.S., but worldwide (see backgrounder on intermediary compensation).
In May 2004, Mr. Spitzer’s office was reported to have issued about a dozen subpoenas to several major brokers and insurers requesting information on the agreements, also known as broker contingent agreements, placement service or market service agreements (PSAs or MSAs).  Major insurance brokers including MMC, Aon Corp., Willis Group Holdings, Arthur J. Gallagher and Hub International subsidiary Kaye Insurance Associates had acknowledged receiving requests for such information.  The diversified financial services firm National Financial Partners Corporation had also acknowledged receiving a subpoena regarding its property and casualty brokerage operations.  In addition, several large U.S. insurers had been subpoenaed.

The revelation in Mr. Spitzer’s suit was not that such agreements exist, but that some individuals may have crossed over from generally accepted, well-known and useful business practices to illegal anti-competitive acts such as bid-rigging, not necessarily connected to contingent commissions.  It is important to recognize that brokers have a contractual responsibility to their clients (the buyer of insurance) and the existence of contingency agreements does not relieve them of that responsibility.  There is no evidence that the alleged instances of anti-competitive practices have affected competition on an industry wide basis.  Indeed the property/casualty insurance industry has historically been and remains an intensely competitive business.  Commercial insurance prices fell in nine of the past 12 years and are projected to fall once again in 2005.  In 2003 there were more than 2,000 property/casualty insurers operating in the United States.  
The action by Attorney General Spitzer’s office follows a February 2004 letter in which the Washington Legal Foundation (WLF), a legal and public policy think tank, wrote to the attorney general and the insurance commissioners of New York and California, urging them to investigate the commission agreements.
  Regulators in both states have since announced they are initiating investigations.  Attorney General Spitzer’s investigation into the broking business follows earlier probes by his office into the investment banking, mutual fund, and securities brokerage industries.

In a separate development in August 2004, San Francisco-based insurance consumer rights group United Policyholders sued MMC, Aon Corp and Willis Group, alleging that they defrauded California customers by not adequately disclosing the contingent commissions they receive from insurers.  Broker ULR was also named in that lawsuit.  In another development, in late July 2004, Illinois Circuit Court Judge Julia Nowicki certified a national class action lawsuit against Aon Corp. alleging that the broker accepted contingent commissions from insurers without disclosing them to customers.  The plaintiffs in the case are an independent New Jersey insurance agent and an Illinois not-for-profit association that sponsors county fairs.  Aon has said that it will appeal the decision and believes that the plaintiffs’ claims are completely without merit.

A similar lawsuit is reported to be pending in Cook County Circuit Court against Illinois-based insurance broker Arthur J. Gallagher.
2. What are the issues?
Part of the investigation over contingent commission plans centers on whether contingency agreements are adequately disclosed to insurance buyers and whether they present a conflict of interest for brokers that represent—and are sometimes paid fees by—insurance buyers.

Brokers and agents historically have been paid compensation for the services they provide in the form of commissions. Typically, intermediaries are paid commissions by the insurers and reinsurers with which they place business, but can also be compensated by fees.  Commissions are generally determined as a percentage of the premium associated with the business placed, though flat-fee arrangements are not uncommon.  There can be substantial variation in compensation rates depending on the line of business and other factors.  In addition to or in lieu of commissions paid by carriers, brokers may be paid fees by their insurance-buying clients for representing them in the identification and placement of insurance and for other services such as special risk analysis.

There are also agreements that provide compensation to intermediaries over and above commission payments.  They are known by various names, including placement service agreements (PSAs) or marketing service agreements (MSAs), but most commonly referred to as contingent commissions.  These also vary by carrier, type of business and other factors.  Contingent commission arrangements are not new in the history of the insurance industry.  Contingent commissions – based on business volume or profitability and possibly other factors – have been an established and legal industry practice for many years not just in the United States, but worldwide.  They have been used in the U.S. for decades, and may have been present in the London market in the 1970s as a way of having the intermediary who placed the risks maintain a stake in the outcome over the life of the policy.

Advisen, a provider of insurance data resources, notes that PSAs and MSAs are a relatively new variation of contingent commission arrangements that were introduced in the 1990s.  Like conventional contingent commission plans, PSAs are agreements between brokers and insurers that pay the broker additional commission income.  However, under PSAs additional commissions are typically a function of premium volume rather than profitability.  If such insurer inducements are not adequately disclosed, there is concern over whether the agreements present a potential conflict of interest for brokers that represent and work for insurance buyers.

The WLF, for example, believes the arrangements compromise a broker’s duty to act in the client’s best interests by encouraging them to refer business only to those companies that pay them handsome contingency fees, and that insurance buyers have not been appropriately informed of the agreements.  It also criticizes brokers for allegedly “leveraging” or “tying”, a practice which the WLF asserts “coerces” insurance companies to hand over their reinsurance needs in exchange for future referrals for their primary insurance business.

In a January 2004 report, J.P. Morgan estimates that contingent commissions accounted for over 5 percent of brokerage revenues and nearly 20 percent of earnings year-to-date for the publicly traded U.S. brokers.
  MMC has since confirmed that in 2003 revenue from MSAs recorded by Marsh amounted to $845 million, representing 12 percent of MMC’s risk and insurance services revenue.  Willis has stated that on a global basis contingent commissions had been expected to generate about $160 million in revenue for 2004, of which about $35 million was from North America.
3. How are insurance brokers responding to the controversy?

As noted before, MMC, Aon, Willis, Arthur J Gallagher, and U.S.I. Holdings Corp have confirmed that they have eliminated the practice of receiving any form of contingent compensation from insurance carriers.  Brokers have also said they are fully cooperating with the inquiries.  While these compensation agreements with insurance companies are a longstanding, well-disclosed and common practice within the industry, the major brokers have now unveiled new disclosure forms that are already being used in the market.
For example, MMC has announced a series of reforms that are designed to advance transparency and high professional and ethical standards.  As part of its January 31, 2005, settlement agreement with New York Attorney General Eliot Spitzer, MMC said it will provide clients with a comprehensive disclosure of all forms of compensation received from insurers and all quotes and terms as received from insurance companies.  The company will also adopt and implement company-wide, written standards of conduct for the placement of insurance.  MMC said it has formed a global compliance organization to ensure compliance and oversight of its businesses worldwide.

As part of its March 4, 2005 settlement agreement with the attorney generals of New York, Illinois and Connecticut, Aon acknowledged that it has found indications that some employees may not have always followed the principles embodied in the firm’s code of conduct.  The broking group is implementing a new business model that will ensure full transparency of compensation arrangements.  It is also establishing a Compliance Committee of the Aon board of directors.
Willis Group has also introduced a client bill of rights underlining its commitment to client advocacy.  The broking group said that at the beginning of every engagement and at renewal it will describe the service and value it provides and how it is compensated for it -- in plain and simple language as part of its terms of business agreement.

In response to the news of the October 2004 lawsuit against MMC, the Independent Insurance Agents & Brokers of America (IIABA), a trade association that represents 300,000 agents and brokers across the U.S., issued a statement condemning bid-rigging and steering.  The association also noted that placement services agreements are legal under the insurance laws of all 50 states.  The IIABA said it has adopted a new policy stating that brokers should disclose the existence of placement service agreements to their clients, describe the nature of such compensation agreements and advise clients that they can discuss the matter further and request additional information.

Prior to the announcement of Attorney General Spitzer’s suit in October 2004, the Council of Insurance Agents & Brokers (CIAB), a trade association that represents the leading p/c commercial insurance brokers in the U.S., stated that the arrangements were being disclosed adequately to commercial customers.  “The customers are entitled to whatever information they need about the arrangements to make an informed purchasing decision,” the Council said.  It noted that PSAs are paid to brokers by carriers based on their overall relationship and the services provided by the broker for the carrier, and are not linked to the placement of a certain policy.  It also explained that the arrangements frequently provide a value-added benefit to the commercial customer, who can benefit from the broker’s relationship with the carrier.

� “WLF Urges Officials to Probe Insurance Broker Business Practices,” Washington Legal Foundation, Press Release, February 10, 2004.


� Contingents May Be Smaller, But More Prominent in 2004, J.P. Morgan Securities Inc, January 13, 2004.
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