Producer Compensation Issue Update
Contingent Commission Class Action Loses Steam

On April 5, a New Jersey federal trial court judge dismissed some of the major claims against more than 100 insurers and brokers in multi-district litigation involving alleged misconduct relating to the use of contingent commissions. This class action followed the New York attorney general’s investigation of alleged bid-rigging and steering through the use of contingent commissions and consolidated lawsuits pending in a number of states.

Judge Garrett Brown dismissed the federal antitrust conspiracy claims and the racketeering (RICO) claims because the plaintiffs’ failed to allege facts to support violations of the law on those issues. The judge has given the plaintiffs 30 days to re-file their claims with the specificity required.

In dismissing the antitrust claims, the judge found the facts and evidence not sufficiently specific to show that the use of contingent commission agreements was anticompetitive. Similarly, in dismissing the RICO claims, the judge found that the evidence presented was not sufficient for the claim to proceed.

This is the second time this court has determined that the plaintiffs have not presented facts or evidence with the specificity required by law for federal antitrust and RICO claims; the first time was in October 2006. In its most recent opinion, the court stated that this opportunity to re-file in the next 30 days would be the plaintiffs’ last chance on these issues.

The order dismissing the claims does not dismiss the entire class action. It dismisses only the federal antitrust and RICO claims against certain defendants. It did not dismiss the claims of state law antitrust violations, breaches of fiduciary duties, aiding and abetting breaches of fiduciary duties and unjust enrichment. It also appears that the antitrust conspiracy claims were not dismissed as to the conspiracies alleged to have been led by Marsh and Willis.

For more information about producer compensation issues, please log in as a member to www.independentagent.com, go to Legal Advocacy and select IIABA/Industry Information and News, or contact Kathleen Graber, associate general counsel, at 703- 706-5432; kathleen.graber@iiaba.net.


Producer Compensation Issue Update
Ohio Continues Investigation of Marsh

As IN&V reported last month, Ohio Attorney General Marc Dann has been continuing his investigation into Marsh & McLennan regarding bid rigging and steering through the use of contingent commissions. Last week, Marsh agreed to produce 614 boxes of documents in response to a subpoena issued by the Ohio AG. The subpoena was originally served on Marsh in October 2004, and seeks Marsh Global Brokering placement files for certain Ohio businesses and an individual for the time period from Jan. 1, 2001 through Dec. 31, 2004.

The continued investigation keeps Marsh in the spotlight regarding contingent commissions, and Ohio’s efforts to enforce a subpoena that is about 2.5 years old shows that the investigations have not ended. Ohio has negotiated separate settlements in the past instead of signing onto multi-state settlements, such as was done with Zurich after Zurich had entered into a multi-state agreement with numerous other states.

For more information about producer compensation issues, please log in as a member to www.independentagent.com, go to Legal Advocacy and select IIABA/Industry Information and News, or contact Kathleen Graber, associate general counsel, at703-706-5432; kathleen.graber@iiaba.net.




Producer Compensation Issue Update
Former Marsh Executives on Trial

The trial for two former Marsh & McLennan executives began this week in Manhattan’s state Supreme Court where the pair faces charges of alleged bid rigging.

William Gilman, the company’s former executive marketing director, and Edward McNenney, the former global placement director for Marsh, were indicted in September 2005 on felony charges of scheme to defraud, restraint of trade and competition and grand larceny in the first and second degree. The two are accused of conspiring with brokers and other insurers to rig bids for the company’s corporate customers from November 1998 to September 2004.

According to the indictment, the defendants and other Marsh employees told their excess casualty clients that they obtained bids from insurance companies in a competitive bidding process when they actually rigged the process by pre-determining which companies would win the business, setting a target for the bid-winner to submit as a bid and obtaining losing bids from participating insurance companies. In doing so, the accused fraudulently accrued millions of dollars in commissions and fee for Marsh as well as millions in premiums for the insurance companies.

The two former executives have pleaded not guilty to the charges and are being tried without a jury before Justice James Yates. If convicted, Gilman and McNenney could face a maximum sentence of 25 years in prison.

In January 2005, Marsh & McLennan agreed to pay $850 million in restitution to settle charges of client steering and bid-rigging brought on by former New York Attorney General Eliot Spitzer.
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