Consumer Federation of America

STATEMENT OF

J. ROBERT HUNTER,
DIRECTOR OF INSURANCE

BEFORE THE
TASK FORCE ON LONG-TERM SOLUTIONS FOR
FLORIDA’S HURRICANE INSURANCWE MARKET

NOVEMBER 14, 2005

Why is Reqgulation of Insurance Necessary?

Thank you for the invitation here today to address the longstanding rationale for
regulation in the insurance markets in America, a rationale that is even more urgent in
places subject to periodic extremely non-competitive markets that exist after events such
as hurricanes.

The rationale behind insurance regulation is to promote beneficial competition
and prevent destructive or harmful competition in various areas. The consumer
movement’s” Principles and Standards for Insurance Regulation are attached as
Attachment 1.

Insolvency: One of the reasons for regulation is to prevent competition that
routinely causes insurers to go out of business, leaving consumers unable to collect on
claims. Insolvency regulation has historically been a primary focus of insurance
regulation. After several insolvencies in the 1980s, state regulators and the National
Association of Insurance Commissioners (NAIC) enacted risk-based capital standards
and implemented an accreditation program to help identify and prevent future
insolvencies. As far fewer insolvencies occurred in the 1990s, state regulators appear to
be doing a better job.

Unfair and Deceptive Policies and Practices: Insurance policies, unlike most
other consumer products or services, are contracts that promise to make certain payments
under certain conditions at some point in the future. (Please see the fact sheet on why
insurance is different from many other products for regulatory purposes that appears at
the end of this paper as Attachment 2.) Consumers can easily research the price, quality
and features of a television, but they have very limited ability to do so on insurance

! Adopted by several of America’s leading consumer groups, including Consumer’s Union and Consumer
Federation of America.



policies. Because of the complicated nature of insurance policies, consumers rely on the
representations of the seller/agent to a far greater extent than for other products.
Regulation exists to prevent competition that fosters the sale of unfair and deceptive
policies, sales and claims practices.

Unfortunately, states have not fared as well in this area. Rather than acting to
uncover abuses and instigate enforcement actions, states have often reacted after lawsuits
or news stories brought bad practices to light. For example, the common perception
among regulators that “fly-by-night” insurance companies were primarily responsible for
deceptive and misleading practices was shattered in the late 1980s and early 1990s by
widespread allegations of such practices by household names such as MetL.ife, John
Hancock, and Prudential. For instance, MetLife sold plain whole life policies to nurses
as “retirement plans,” and Prudential unilaterally replaced many customers’ whole life
policies with policies that didn’t offer as much coverage. Though it is true that state
regulators eventually took action through coordinated settlements, the allegations were
first raised in private litigation; many consumers were defrauded before regulators acted.

One of the problems insurance departments face is a lack of resources for market
conduct regulation. CFA’s surveys indicate it would take five to seven years alone for
states to complete market conduct exams of just domestic insurance companies and over
50 years for all companies. States making up 75 percent of the country’s population have
inadequate resources (Florida is not one of these). It is not surprising that many harmful
practices fall through the cracks.

Insurance Availability: Some insurance is mandated by law or required to
complete financial transactions, such as mortgage loans. In a normal competitive market,
participants compete by attempting to sell to all consumers seeking the product.
However, in the insurance market, participants compete by attempting to “select” only
the most profitable consumers. This selection competition leads to availability problems
and redlining.? Regulation exists to limit destructive selection competition that harms

% The industry’s reliance on selection competition can have negative impacts on consumers. Insurance
is a risk spreading mechanism. Insurance aggregates consumers’ premiums into a common fund from
which claims are paid. Insurance is a contractual social arrangement, subject to regulation by the states.

The common fund in which wealth is shifted from those without losses (claims) to those with losses
(claims) is the reason that the contribution of insurance companies to the Gross National Product of the
United States is measured as premiums less losses for the property/casualty lines of insurance. The U.S.
government recognizes that the losses are paid from a common fund and thus are a shift in dollars from
consumers without claims to those with claims, not a “product” of the insurance companies.

Competition among insurers should be focused where it has positive effects, e.g., creating efficiencies,
lowering overhead. But rather than competing on the basis of the expense and profit components of rates,
the industry has relied more on selection competition, which merely pushes claims from insurer to insurer
or back on the person or the state. States have failed to control against the worst ravages of selection
competition (e.g. redlining).

Some of the vices of selection competition that need to be addressed include zip code or other
territorial selection; the potential for genetic profile selection; income (or more precisely credit report)
selection; and selection based on employment. Targeted marketing based solely on information such as
income, habits, and preferences, leaves out consumers in need of insurance, perhaps unfairly.



consumers and society. Regulation is particularly important in the wake of disruptions
such as natural disasters or terrorist attack as Florida found out after Hurricane Andrew
when emergency legislation had to be passed to impose a moratorium on adverse actions
of insurers toward their policyholders.

Reverse Competition: In certain lines of insurance, insurers market their policies
to a third party, such as creditors or auto dealers, who, in turn, sell the insurance to
consumers on behalf of the insurer for commission and other compensation. This
compensation is often not disclosed to the consumer. Absent regulation, reverse
competition leads to higher -- not lower -- prices for consumers because insurers
“compete” to offer greater compensation to third party sellers, driving up the price to
consumers.

The credit insurance market offers a perfect example of reverse competition.
Every few years, consumer groups issue reports about the millions of dollars that
consumers are overcharged for credit insurance. Despite the overwhelming evidence that
insurers do not meet targeted loss ratios in most states, many regulators have not acted to
protect consumers by lowering rates.

The markets for low value life insurance and industrial life insurance are
characterized by overpriced and inappropriately sold policies and a lack of competition.
This demonstrates the need for standards that ensure substantial policy value and clear
disclosure. Insurers rely on consumers’ lack of sophistication to sell these overpriced
policies. With some exceptions, states have not enacted standards that ensure value or
provide timely, accurate disclosure. Consumers continue to pay far too much for very
little coverage.

Information for Consumers: True competition can only exist when purchasers are
fully aware of the costs and benefits of the products and services they purchase. Because
of the nature of insurance policies and pricing, consumers have had relatively little
information about the quality and comparative cost of insurance policies. Regulation is
needed to ensure that consumers have access to information that is necessary to make
informed insurance purchase decisions and to compare prices.

While information and outreach efforts of states have improved, states and the
NAIC have a long way to go. Some states have succeeded in getting good information
out to consumers, but all too often the marketplace and insurance regulators have failed
to ensure adequate disclosure. Their failure affects the pocketbooks of consumers, who
cannot compare adequately on the basis of price.

In many cases, insurers have stymied proposals for effective disclosure. For
decades, consumer advocates pressed for more meaningful disclosure of life insurance
policies, including rate of return disclosure, which would give consumers a simple way to
determine the value of a cash-value policy. Today, even insurance experts can’t
determine which policy is better without running the underlying information through a
computer. Regulators resisted this kind of disclosure until the insurance scandals of the



1990s involving widespread misleading and abusive practices by insurers and agents
prompted states and the NAIC to develop model laws to address these problems.
Regulators voiced strong concerns and promised tough action to correct these abuses.
While early drafts held promise and included some meaningful cost-comparison
requirements, the insurance industry successfully lobbied against the most important
provisions of these proposals that would have made comparison-shopping possible for
normal consumers. The model disclosure law that NAIC eventually adopted is inadequate
for consumers trying to understand the structure and actual costs of policies.

California adopted a rate of return disclosure rule a few years ago for life
insurance (similar to an APR in loan contracts) that would have spurred competition and
helped consumers comparison-shop. Before consumers had a chance to become familiar
with the disclosures, however, the life insurance lobby persuaded the California
legislature to sculttle it.

Are the Reasons for Insurance Regulation Still Valid?

The reasons for effective regulation of insurance are as relevant, or in some
instances even more relevant, today than five or ten years ago:

e Advances in technology now provide insurers access to extraordinarily detailed
data about individual customers and allow them to pursue selection competition to
an extent unimaginable ten years ago.

e Insurance is being used by more Americans not just to protect against future risk,
but as a tool to finance an increasing share of their future income, e.g., through
annuities.

e Increased competition from other financial sectors (such as banking) for the same
customers could serve as an incentive for misleading and deceptive practices and
market segmentation, leaving some consumers without access to the best policies
and rates. If an insurer can’t compete on price with a more efficient competitor,
one way to keep prices low is by offering weaker policy benefits (i.e.,
“competition” in the fine print).

e States and lenders still require the purchase of auto and home insurance.
Combining insurer and lender functions under one roof, as allowed by the Gramm
Leach Bliley Act, could increase incentives to sell insurance as an add-on to a
loan (perhaps under tie-in pressure) — or to inappropriately fund insurance policies
through high-cost loans.

As consumers are faced with these changes, it is more important than ever that
insurance laws are updated and the consumer protection bar is raised, not lowered.

Can Competition Alone Guarantee a Fair, Competitive Insurance Market?
Consumers, who over the last 30 years have been the victims of vanishing

premiums, churning, race-based pricing, creaming, and consumer credit insurance
policies that pay pennies in claims per dollar in premium, are not clamoring for such



policies to be brought to market with even less regulatory oversight than in the past. The
fact that “speed-to-market” has been identified as a vital issue in modernizing insurance
regulation demonstrates that some policymakers have bought into insurers’ claims that
less regulation benefits consumers. We disagree. We think smarter, more efficient
regulation benefits both consumers and insurers and leads to more beneficial competition.
Mindless deregulation, on the other hand, will harm consumers.

The need for better regulation that benefits both consumers and insurers is being
exploited by some in the insurance industry to eliminate the most effective aspects of
state insurance regulation such as rate regulation, in favor of a model based on the
premise that competition alone will protect consumers.®> We question the entire
foundation behind the assumption that virtually no front-end regulation of insurance rates
and terms coupled with more back-end (market conduct) regulation is better for
consumers. The track record of the states in market conduct regulation has been
extremely poor. As noted above, insurance regulators rarely are the first to identify major
problems in the marketplace.

% If America moves to a “competitive” model, certain steps must first be taken to ensure “true
competition” and prevent consumer harm. First, insurance lines must be assessed to determine whether a
competitive model, e.g., the alleviation of rate regulation, is even appropriate. This assessment must have
as its focus how the market works for consumers. For example, states cannot do away with rate regulation
of consumer credit insurance and other types of insurance subject to reverse competition. The need for
relative cost information and the complexity of the line/policy are factors that must be considered.

If certain lines are identified as appropriate for a “competitive” system, before such a system can be
implemented, the following must be in place:

e Policies must be transparent: Disclosure, policy form and other laws must create transparent policies.

Consumers must be able to comprehend the policy’s value, coverage, actual costs, including

commissions and fees. If consumers cannot adequately compare actual costs and value, and if

consumers are not given the best rate for which they qualify, there can be no true competition.

Policies should be standardized to promote comparison-shopping.

Antitrust laws must apply.

Anti-rebate, anti-group and other anti-competitive state laws must be repealed.

Strong market conduct and enforcement rules must be in place with adequate penalties to serve as an

incentive to compete fairly and honestly.

e Consumers must be able to hold companies legally accountable through strong private remedies for
losses suffered as a result of company wrongdoing.

e Consumers must have knowledge of and control over flow and access of data about their insurance
history through strong privacy rules.

e There must be an independent consumer advocate to review and assess the market, assure the public
that the market is workably competitive, and determine if policies are transparent.

Safeguards to protect against competition based solely on risk selection must also be in place to
prevent redlining and other problems, particularly with policies that are subject to either a public or private
mandate. If a competitive system is implemented, the market must be tested on a regular basis to make
sure that the system is working and to identify any market dislocations. Standby rate regulation should be
available in the event the “competitive model” becomes dysfunctional.

If the industry will not agree to disclosing actual costs, including all fees and commissions, ensuring
transparency of policies, strong market conduct rules and enforcement then it is not advocating true
competition, only deregulation.



Given this track record, market conduct standards and examinations by regulators
must be dramatically improved to enable regulators to become the first to identify and fix
problems in the marketplace and to address market conduct problems on a national basis.
From an efficiency and consumer protection perspective, it makes no sense to lessen
efforts to prevent the introduction of unfair and inappropriate policies in the marketplace.
It takes far less effort to prevent an inappropriate insurance policy or market practice
from being introduced than to examine the practice, stop a company from doing it and
provide proper restitution to consumers after the fact.

The unique nature of insurance policies and insurance companies requires more
extensive front-end regulation than other consumer commodities. And while insurance
markets can be structured to promote beneficial price competition, deregulation does not
lead to, let alone guarantee, such beneficial price competition.

Front-end regulation should be designed to prevent market conduct problems
from occurring instead of inviting those problems to occur. It should also promote
beneficial competition, such as price competition and loss mitigation efforts, and deter
destructive competition, such as selection competition, and unfair sales and claims
settlement practices. Simply stated, strong, smart, efficient and consistent front-end
regulation is critical for meaningful consumer protection and absolutely necessary to any
meaningful modernization of insurance regulation.

Is Regulation Incompatible With Competition?

The insurance industry promotes a myth: regulation and competition are
incompatible. This is demonstrably untrue. Regulation and competition both seek the
same goal: the lowest possible price consistent with a reasonable return for the seller.
There is no reason that these systems cannot coexist and even compliment each other.

The proof that competition and regulation can work together to benefit consumers
and the industry is the manner in which California regulates auto insurance under
Proposition 103. Indeed, that was the theory of the drafters (including me) of
Proposition 103. Before Proposition 103, Californians had experienced significant price
increases under a system of “open competition” of the sort the insurers now seek at the
federal level. (No regulation of price is permitted but rate collusion by rating bureaus is
allowed, while consumers receive very little help in getting information.) Proposition
103 sought to maximize competition by eliminating the state antitrust exemption, laws
that forbade agents to compete, laws that prohibited buying groups from forming, and so
on. It also imposed the best system of prior approval of insurance rates and forms in the
nation, with very clear rules on how rates would be judged.

As our in-depth study of regulation by the states revealed,* California’s regulatory
transformation -- to rely on both maximum regulation and competition -- has produced
remarkable results for auto insurance consumers and for the insurance companies doing

* “Why Not the Best? The Most Effective Auto Insurance Regulation in the Nation,” June 6, 2000;
www.consumerfed.org.)




business there. The study reported that insurers realized very nice profits, above the
national average, while consumers saw the average price for auto insurance drop from
$747.97 in 1989, the year Proposition 103 was implemented, to $717.98 in 1998.
Meanwhile, the average premium rose nationally from $551.95 in 1989 to $704.32 in
1998. California’s rank dropped from the third costliest state to the 20",

| can update this information through 2001.> As of 2001, the average annual
premium in California was $688.89 (23 in the nation) versus $717.70 for the nation. So,
from the time California went from reliance simply on competition as insurers envisioned
it to full competition and regulation, the average auto rate fell by 7.9 percent while the
national average rose by 30.0 percent. A powerhouse result!

® State Average Expenditures & Premiums for Personal Automobile Insurance in 2001, NAIC, July 2003.




ATTACHMENT 1

Consumer Principles and Standards for Insurance Regulation

Consumers should have access to timely and meaningful information about the
costs, terms, risks and benefits of insurance policies.

e Meaningful disclosure prior to sale tailored for particular policies and written at
the education level of the average consumer sufficient to educate and enable
consumers to assess a particular policy and its value should be required for all
insurance; it should be standardized by line to facilitate comparison shopping; it
should include comparative prices, terms, conditions, limitations, exclusions, loss
ratio expected, commissions/fees and information on seller (service and
solvency); it should address non-English speaking or ESL populations.

e Insurance departments should identify, based on inquiries and market conduct
exams, populations that may need directed education efforts, e.g., seniors, low-
income, low education.

e Disclosure should be made appropriate for medium in which product is sold, e.g.,
in person, by telephone, on-line.

e Loss ratios should be disclosed in such a way that consumers can compare them
for similar policies in the market, e.g., a scale based on insurer filings developed
by insurance regulators or an independent third party.

e Non-term life insurance policies, e.g., those that build cash values, should include
rate of return disclosure. This would provide consumers with a tool, analogous to
the APR required in loan contracts, with which they could compare competing
cash value policies. It would also help them in deciding whether to buy cash
value policies.

e A free look period should be required; with meaningful state guidelines to assess
the appropriateness of a policy and value based on standards the state creates from
data for similar policies.

e Comparative data on insurers’ complaint records, length of time to settle claims
by size of claim, solvency information, and coverage ratings (e.g., policies should
be ranked based on actuarial value so a consumer knows if comparing apples to
apples) should be available to the public.

e Significant changes at renewal must be clearly presented as warnings to
consumers, e.g., changes in deductibles for wind loss.

e Information on claims policy and filing process should be readily available to all
consumers and included in policy information.

e Sellers should determine and consumers should be informed of whether insurance
coverage replaces or supplements already existing coverage to protect against
over-insuring, e.g., life and credit.

e Consumer Bill of Rights, tailored for each line, should accompany every policy.

e Consumer feedback to the insurance department should be sought after every
transaction (e.g., after policy sale, renewal, termination, claim denial). The insurer



should give the consumer notice of feedback procedure at the end of the
transaction, e.g., form on-line or toll-free telephone number.

Insurance policies should be designed to promote competition, facilitate
comparison-shopping and provide meaningful and needed protection against
loss.

e Disclosure requirements above apply here as well and should be included in the
design of policy and in the policy form approval process.

e Policies must be transparent and standardized so that true price competition can
prevail. Components of the insurance policy must be clear to the consumer, e.g.,
the actual current and future cost, including commissions and penalties.

e Suitability or appropriateness rules should be in place and strictly enforced,
particularly for investment/cash value policies. Companies must have clear
standards for determining suitability and compliance mechanism. For example,
sellers of variable life insurance are required to find that the sales that their
representatives make are suitable for the buyers. Such a requirement should apply
to all life insurance policies, particularly when replacement of a policy is at issue.

e “Junk” policies, including those that do not meet a minimum loss ratio, should be
identified and prohibited. Low-value policies should be clearly identified and
subject to a set of strictly enforced standards that ensure minimum value for
consumers.

e Where policies are subject to reverse competition, special protections are needed
against tie-ins, overpricing, e.g., action to limit credit insurance rates.

All consumers should have access to adequate coverage and not be subject to
unfair discrimination.

e Where coverage is mandated by the state or required as part of another
transaction/purchase by the private market (e.g., mortgage), regulatory
intervention is appropriate to assure reasonable affordability and guarantee
availability.

e Market reforms in the area of health insurance should include guaranteed issue
and community rating and, where needed, subsidies to assure health care is
affordable for all.

e Information sufficient to allow public determination of unfair discrimination must
be available. Zip code data, rating classifications and underwriting guidelines, for
example, should be reported to regulatory authorities for review and made public.

e Regulatory entities should conduct ongoing, aggressive market conduct reviews to
assess whether unfair discrimination is present and to punish and remedy it if
found, e.g., redlining reviews (analysis of market shares by census tracts or zip
codes, analysis of questionable rating criteria such as credit rating), reviews of
pricing methods, and reviews of all forms of underwriting instructions, including
oral instructions to producers.

e Insurance companies should be required to invest in communities and market and
sell policies to prevent or remedy availability problems in communities.



Clear anti-discrimination standards must be enforced so that underwriting and
pricing are not unfairly discriminatory. Prohibited criteria should include race,
national origin, gender, marital status, sexual preference, income, language,
religion, credit history, domestic violence, and, as feasible, age and disabilities.
Underwriting and rating classes should be demonstrably related to risk and
backed by a public, credible statistical analysis that proves the risk-related result.

4. All consumers should reap the benefits of technological changes in the
marketplace that decrease prices and promote efficiency and
convenience.

Rules should be in place to protect against redlining and other forms of unfair
discrimination via certain technologies, e.g., if companies only offer better rates,
etc. online.

Regulators should take steps to certify that online sellers of insurance are genuine,
licensed entities and tailor consumer protection, UTPA, etc. to the technology to
ensure consumers are protected to the same degree regardless of how and where
they purchase policies.

Regulators should develop rules/principles for e-commerce (or use those
developed for other financial firms if appropriate and applicable.)

In order to keep pace with changes and determine whether any specific regulatory
action is needed, regulators should assess whether and to what extent
technological changes are decreasing costs and what, if any, harm or benefits
accrue to consumers.

A regulatory entity, on its own or through delegation to an independent third
party, should become the portal through which consumers go to find acceptable
sites on the web. The standards for linking to acceptable insurer sites via the
entity and the records of the insurers should be public; the sites should be
verified/reviewed frequently and the data from the reviews also made public.

5. Consumers should have control over whether their personal information
Is shared with affiliates or third parties.

Personal financial information should not be disclosed for purposes other than the
one for which it is given unless the consumer provides prior written or other form
of verifiable consent.

Consumers should have access to the information held by the insurance company
to make sure it is timely, accurate and complete. They should be periodically
notified how they can obtain such information and how to correct errors.
Consumers should not be denied policies or services because they refuse to share
information (unless information is needed to complete the transaction).
Consumers should have meaningful and timely notice of the company’s privacy
policy and their rights and how the company plans to use, collect and or disclose
information about the consumer.



Insurance companies should have a clear set of standards for maintaining the
security of information and have methods to ensure compliance.

Health information is particularly sensitive and, in addition to a strong opt-in,
requires particularly tight control and use only by persons who need to see the
information for the purpose for which the consumer has agreed to the sharing of
the data.

Protections should not be denied to beneficiaries and claimants because a policy is
purchased by a commercial entity rather than by an individual (e.g., a worker
should get privacy protection under workers’ compensation).

Consumers should have access to a meaningful redress mechanism when they
suffer losses from fraud, deceptive practices or other violations; wrongdoers
should be held accountable directly to consumers.

Aggrieved consumers must have the ability to hold insurers directly accountable
for losses suffered due to their actions. UTPASs should provide private cause of
action.

Alternative Dispute Resolution clauses should be permitted and enforceable in
consumer insurance contracts only if the ADR process is: 1) contractually
mandated with non-binding results, 2) at the option of the insured/beneficiary
with binding results, or 3) at the option of the insured/beneficiary with non-
binding results.

Bad faith causes of action must be available to consumers.

When regulators engage in settlements on behalf of consumers, there should be an
external, consumer advisory committee or other mechanism to assess fairness of
settlement and any redress mechanism developed should be an independent, fair
and neutral decision-maker.

Private attorney general provisions should be included in insurance laws.

There should be an independent agency that has as its mission to investigate and
enforce deceptive and fraudulent practices by insurers, e.g., the reauthorization of
FTC.

Consumers should enjoy a regulatory structure that is accountable to the public,
promotes competition, remedies market failures and abusive practices, preserves
the financial soundness of the industry and protects policyholders’ funds, and is
responsive to the needs of consumers.

Insurance regulators must have a clear mission statement that includes as a
primary goal the protection of consumers:

The mission statement must declare basic fundamentals by line of insurance (such
as whether the state relies on rate regulation or competition for pricing).
Whichever approach is used, the statement must explain how it is accomplished.
For instance, if competition is used, the state must post the review of competition
(e.g., market shares, concentration by zone, etc.) to show that the market for the
line is workably competitive, apply anti-trust laws, allow groups to form for the
sole purpose of buying insurance, allow rebates so agents will compete, assure



that price information is available from an independent source, etc. If regulation
is used, the process must be described, including access to proposed rates and
other proposals for the public, intervention opportunities, etc.

Consumer bills of rights should be crafted for each line of insurance and
consumers should have easily accessible information about their rights.
Regulators should focus on online monitoring and certification to protect against
fraudulent companies.

A department or division within the regulatory body should be established for
education and outreach to consumers, including providing:

0 Interactive websites to collect from and disseminate information to
consumers, including information about complaints, complaint ratios and
consumer rights with regard to policies and claims.

0 Access to information sources should be user friendly.

0 Counseling services to assist consumers, e.g., with health insurance
purchases, claims, etc. where needed should be established.

Consumers should have access to a national, publicly available database on
complaints against companies/sellers, i.e., the NAIC database. NAIC is
implementing this.)

To promote efficiency, centralized electronic filing and use of centralized filing
data for information on rates for organizations making rate information available
to consumers, e.g., help develop the information brokering business.

Regulatory system should be subject to sunshine laws that require all regulatory
actions to take place in public unless clearly warranted and specified criteria
apply. Any insurer claim of trade secret status of data supplied to the regulatory
entity must be subject to judicial review with the burden of proof on the insurer.
Strong conflict of interest, code of ethics and anti-revolving door statutes are
essential to protect the public.

Election of insurance commissioners must be accompanied by a prohibition
against industry financial support in such elections.

Adequate and enforceable standards for training and education of sellers should
be in place.

The regulatory role should in no way, directly or indirectly, be delegated to the
industry or its organizations.

The guaranty fund system should be prefunded, national fund that protects
policyholders against loss due to insolvency. It is recognized that a phase-in
program is essential to implement this recommendation.

Solvency regulation/investment rules should promote a safe and sound insurance
system and protect policyholder funds, e.g., providing a rapid response to
insolvency to protect against loss of assets/value.

Laws and regulations should be up to date with and applicable to e-commerce.
Antitrust laws should apply to the industry.

A priority for insurance regulators should be to coordinate with other financial
regulators to ensure consumer protection laws are in place and adequately
enforced regardless of corporate structure or ownership of insurance entity.
Insurance regulators should err on side of providing consumer protection even if



regulatory jurisdiction is at issue. This should be stated mission/goal of recent
changes brought about by GLB law.

o0 Obtain information/complaints about insurance sellers from other agencies

and include in databases.

A national system of “Consumer Alerts” should be established by the regulators,
e.g., companies directed to inform consumers of significant trends of abuse such
as race-based rates or life insurance churning.
Market conduct exams should have standards that ensure compliance with
consumer protection laws and be responsive to consumer complaints; exam
standards should include agent licensing, training and sales/replacement activity;
companies should be held responsible for training agents and monitoring agents
with ultimate review/authority with the regulator. Market conduct standards
should be part of an accreditation process.
The regulatory structure must ensure accountability to the public it serves. For
example, if consumers in state X have been harmed by an entity that is regulated
by state Y, consumers would not be able to hold their regulators/legislators
accountable to their needs and interests. To help ensure accountability, a national
consumer advocate office with the ability to represent consumers before each
insurance department is needed when national approaches to insurance regulation
or “one-stop” approval processes are implemented.
Insurance regulator should have standards in place to ensure mergers and
acquisitions by insurance companies of other insurers or financial firms, or
changes in the status of insurance companies (e.g., demutualization, non-profit to
for-profit), meet the needs of consumers and communities.
Penalties for violations must be updated to ensure they serve as incentives against
violating consumer protections and should be indexed to inflation.

Consumers should be adequately represented in the regulatory process.

Consumers should have representation before regulatory entities that is
independent, external to regulatory structure and should be empowered to
represent consumers before any administrative or legislative bodies. To the extent
that there is national treatment of companies, a national partnership, or “one-stop”
approval, there must be a national consumer advocate’s office created to represent
the consumers of all states before the national treatment state, the one-stop state or
any other approving entity.

Insurance departments should support public counsel or other external,
independent consumer representation mechanisms before legislative, regulatory
and NAIC bodies.

Regulatory entities should have a well-established structure for ongoing dialogue
with and meaningful input from consumers in the state, e.g., a consumer advisory
committee. This is particularly true to ensure that the needs of certain populations
in the state and the needs of changing technology are met.



ATTACHMENT 2

WHY INSURANCE IS AN ESSENTIAL PUBLIC GOOD, NOT SOME NORMAL
PRODUCT THAT CAN BE REGULATED SOLELY THROUGH COMPETITION

1. Complex Legal Document. Most products are able to be viewed, tested, “tires
kicked” and so on. Insurance policies, however, are difficult for consumers to
read and understand -- even more difficult than documents for most other
financial products. For example, consumers often think they are buying
insurance, only to find they bought a list of exclusions.

2. Comparison Shopping is Difficult. Consumers must first understand what is in
the policy to compare prices.

3. Policy Lag Time. Consumers pay a significant amount for a piece of paper that
contains specific promises regarding actions that might be taken far into the
future. The test of an insurance policy’s usefulness may not arise for decades,
when a claim arises.

4. Determining Service Quality is Very Difficult. Consumers must determine
service quality at the time of purchase, but the level of service offered by insurers
is usually unknown at the time a policy is bought. Some states have complaint
ratio data that help consumers make purchase decisions, and the NAIC has made a
national database available that should help, but service is not an easy factor to
assess.

5. Financial Soundness is Hard to Assess. Consumers must determine the financial
solidity of the insurance company. One can get information from A.M. Best and
other rating agencies, but this is also complex information to obtain and decipher.

6. Pricing is Dismayingly Complex. Some insurers have many tiers of prices for
similar consumers—as many as 25 tiers in some cases. Consumers also face an
array of classifications that can number in the thousands of slots. Online
assistance may help consumers understand some of these distinctions, but the
final price is determined only when the consumer actually applies and full
underwriting is conducted. At that point, the consumer might be quoted a much
different rate than he or she expected. Frequently, consumers receive a higher
rate, even after accepting a quote from an agent.

7. Underwriting Denial. After all that, underwriting may result in the consumer
being turned away.



8. Mandated Purchase. Government or lending institutions often require insurance.
Consumers who must buy insurance do not constitute a “free-market”, but a
captive market ripe for arbitrary insurance pricing. The demand is inelastic.

9. Incentives for Rampant Adverse Selection. Insurer profit can be maximized by
refusing to insure classes of business (e.g., redlining) or by charging regressive
prices.

10. Antitrust Exemption. Insurance is largely exempt from antitrust law under the
provisions of the McCarran-Ferguson Act.

Compare shopping for insurance with shopping for a can of peas. When you shop for
peas, you see the product and the unit price. All the choices are before you on the
same shelf. At the checkout counter, no one asks where you live and then denies you
the right to make a purchase. You can taste the quality as soon as you get home and it
doesn’t matter if the pea company goes broke or provides poor service. If you don’t
like peas at all, you need not buy any. By contrast, the complexity of insurance
products and pricing structures makes it difficult for consumers to comparison shop.
Unlike peas, which are a discretionary product, consumers absolutely require
insurance products, whether as a condition of a mortgage, as a result of mandatory
insurance laws, or simply to protect their home or health.



